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night of October 20. 
tiff’s intestate, Leo 
Jr., together with 
ards and the de- 
tian F. Haas, JT., 
1 an automobile 
rated by the de- 

> car was turn 
known as the 

id into the Ham- 

Gretna Road, in 
County, it skidded 
ith a tree, and a: 
iecedent, Augustine. 
which caused 


ury in the Camden 
Court of Common Pleas 
a verdict for the plain- 
judgment was affirm- 
upreme Court. 
1 the defendant con- 
the trial court err- 
tfing to the jury the 
whether the deced- 
endant’s invitee or 
evidence showed 
ties were at an af- 
party asked de- 
ke decedent home 
nsented to do so 
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ke you up.” 
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wo the question 
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’ Court. 
ANTY “Stutor-Appellant: Her- 
“ Moskowitz, and Paul 
y * 
RSE “tg fant - respondent: 
= &. Turner. 
ARK, N.] on 
T filed a petition in 
«men's Compensation 
sing that he was in- 
| of 


1 accident while em- 
the defendant. At the 
- there was testimony 
tending to disprove 





of Recent Opinions (yrent De 


the employee’s allegation of the 
accident. The Workmen’s Com- 
pensation found in favor of the 
defendant and this finding was 
sustained both in the Court of 
Common Pleas and the Supreme 
Court. 

On appeal the employee con- 
tended that the finding was 
against the weight of the evi- 
dence. The court held that the 
court will not weigh the evi- 
dence, and where a question of 
fact is presented by proofs in 
the Supreme Court and deter- 
mined, the judgment of that 
court is conclusive in this court 
on appeal and will not be re- 
versed. No legal error being al- 
leged, the only thing the court 
was called upon to consider was 
to determine whether or not a 
fact question had been raised by 
the evidence submitted. The ex- 
amination disclosed such a fact 
question. 

Affirmed 


(Continued on page 3, col. 1 
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WILLS — Publication Must be in 
the Presence of the Two Sub- 
scribing Witnesses. 

Warren County Orphans Court. 

In the Matter of the Appeal 
from the Order of the Surro- 
gate of the County of Warren 
admitting to probate a certain 
paper writing as the last will 
and testament of EDWARD 
Massach, deceased. 

August 10, 1938. 

For appellants, Demarest & Roth 
(Archie Roth). 

For respondent, George M. Ship- 
man, Jr. 

Rosecrans, C. P. J. (Orally). 
This is a napeal from the pro- 

bate of the will of Edward Mess- 

ach, taken by certain interested 
parties. The facts indicate that 

the decedent was brought to a 

hospital in Stroudsburg, ®*nn- 

sylvania, on June Ist, 1938 at 

10:30 o’clock in the evening as a 

very sick man in the words of 

his physician, Dr. Howard Ott. 

On the following day at about 


Demande Court Review Of 3 o’clock in the afternoon, the 


Official Acts 


Speaker Says It is Only Way To 
Keep Government Of Laws 
And Not Of Men 
Pasadena, Cal., (CCNS) As 
the administrative machinery of 
government is modernized to en- 
able it to carry the increased 
load of social and economic 
problems, there must be main- 
tained an independent review in 
the courts of the decisions of ad- 
ministrative officials, lest boards, 
commissions and bureaus absorb 
the power of both Congress and 
the courts, according to Col. O 
R. McGuire, Washington, chair- 
man of the American Bar Assoc- 
iation’s administrative law com- 

mittee. 

Col. McGuire, now serving his 
third term at the head of 
important delivered 
the Alexander F. Morrison lec 
ture at the annual conventi 
here of the California State Bar 

Government of Men 


that 
committee, 


n 


Unless independent judicial 
review is maintained over the 
action of the 130-odd adminis- 
trative agencies of the federal 


government, the speaker warn- 
ed, there will be a government of 
men and not of law in the Unit- 


ed States 
Discussing the “Conflict be- 
tween Individual Rights and 
Continued on page 8, col. 4 


Washington, (CCNS) Con- 
ceding that the Supreme Court 
has 
tive effect of decisions that over- 


power to limit the retroac- 


rule previous cases, in order to 
prevent hardship 
Solicitor General 

Jackson is opposing reconsider- 
ation by the Court of the Port 
of New York Authority decision 
with a view to determining that 
particular question. 

This decision was the on 
which the Court held that 
ployes of the Authority are sub- 
ject to federal income taxes. The 
Authority is asking a rehearing 


or injustice 


Robert H 


em- 


sole legatee mentioned in the 
will, one John K. Allen, brought 
the proposed will from the of- 
fice of a scrivener at Portland, 
Pennsylvania to the _ hospital 
room where the decedent was in 
bed. He was then seriously ill 
from pneumonia and died early 
the next morning June 3, 1938. 
The testimony of the two sub- 
scribing witnesses fails to dis- 
close any publication of the will 
whatsoever by the testator. The 
statute, Rev. Stat. of 1937-3:2-3, 
provides that “a will to be valid 
shall be in writing and signed 
by the testator, which signature 
shall be made by the testator, or 
the making thereof acknowledg- 
ed by him, and such writing de- 
clared to be his last will, in the 
presence of two witnesses pres- 
ent at the same time, who shall 
subscribe their names thereto, as 
witnesses, in the presence of the 
testator.” Neither of the sub- 
scrib witnesses has in . 
way indicated that the testator 
published or declared this paper 
writing be his last will in 
their presence the 
making his mark and 
the time that the subscribing 
witnesses affixed their 
tures as such. The decedent we 


as 


ing 


anv 
ani aiiy 


to 


at time of 


Tr 


prior ) 


1S 


signa- 


then too sick to write his name 
The sole legatee, John K. Allen 
was produced as a witness and 
Stated that everything was done 
Continued on page 7, col. 3 


Admits Court Power To Limit Effect Of Ruling 


> 


Re- 


hearing in Case Which Over- 


Solicitor General Opposes 


ruled Tax Precedents 


so that the Court can limit the 
decision ) prevent retroactive 
taxation 

The Solicitor General is ob- 
jecting on the ground that the 


case is not one in which the re- 
troactive question can properly 
be raised. He suggested the 
Court wait for a case in which a 
state employe, previously untax- 
ed because of reliance upon 
earlier decisions, con show that 
he would be injured by justifi- 


! 


Breach Of Contract As Excuse For 


Non-Performance in New Jersey 


Leo Yanoff 


The law in this State with re- 
gard to breach of contract 
seems designed for the benefit 
of lawyers rather than the con- 
tracting parties. Let there be 
a breach of contract and a 
cause of action immediately 
arises against the guilty party, 
without regard to the triviality 
of the offense.1 On the other 
hand, if a party to a contract 
attempts to withdraw from it 
without litigation because a ser- 
ious breach has been committed 
against him, he runs a grave 
risk of being made the defend- 
ant to a law suit. 

Two New Jersey cases illus- 
trate the predicament in which 
he may find himself. In the 
first, plaintiff sold defendant 


s Var 


s 76%. 2 
\ ’ Ss. (Tt 


42 1908). 


Apply Provisions Of 
Chandler Law 





New Section 10 Controls 77-B 
Proceeding, Circuit Court 
“V4.1 Appeals Holds 

Phiiadelphia, (CCNS) Re- 
troactive provisions of the 
Chandler act, eliective Septem- 
ber 22, reached back and took 
over a case that had been pur- 
suing the even tenor of its way 
under section 77-B, when Third 
Circuit Court of Appeals handed 
down an opinion holding that 
chapter 10 of the new bankrupt- 
cy law was expressly made re- 
troactive under the _ circum- 
stances of the case at bar. 

The decision required a re- 
versal of a District Court ruling 
that the case should proceed un- 
der the old reorganization sec- 
tion. 

Basis of Ruling 

The conclusion of the 
below was reached, an 
by Judge Buffington pointed out 


court 


opinion 


on the theory that retroactive 
legislation is not favored and 
statutes will be give1 ich 
effect “unless the tention that 
it shall so operate is expre 
declared or is to be nece l 
implied.” 

In this statute, the Court con 
tinued, Congress expressed it 
intention as to when this act 
hould take effect. The act will 
become effective generally on 


(Continued on page 6, col. 4) 





able reliance on the older rul- 
ings. 

At the same time Mr. Jackson 
in his brief said the government 
felt justified in concluding that 
the Supreme Court has power, 
as an incident of its right 
overrule past decisions, to pre- 
vent an overruling decision from 
being an instrument of injus- 
tice or hardship. 

Port of New York Authority 
officials and many others had 
expressed the belief that the de- 
cision as it stands makes income 
taxes retroactive upon thous- 


to 


of Newark 


belting for which plaintiff was 
to pay in 60 days. Plaintiff 
agreed to replace any belting 
which might be defective. After 
the bill fell due, the buyer re- 
fused to pay because the belting 
was defective in quality. The 
Court ruled that such a state of 
affairs, while it might entitle the 
buyer to maintain an action 
against the seller, could under 
no circumstances give him the 
right to refuse to perform. In 
the opinion Chief Justice Gum- 
mere, enunciated the principle 
that “In construing contracts 
containing mutual promises, 
where the time for the per- 
formance of the promise by one 
party is to arrive, or may arrive, 
before the time for the perform- 
ance of the promise by the other, 
the latter promise is held to be 
an independent obligation, the 
non performance of which rais- 
es a cause of action merely, and 
does not constitute a bar to the 
right of the party making it to 
recover for a breach of the 
promise made to him.” That was 
the case of Kinney v. Federal 
Laundry Co. 

The second decision is Gerli v. 
Poidebard Silk Mfg. Co.,* an ex- 
ample of an installment con- 
‘tract. Theié, piaintiff contrac 
ed to sell and deliver to defend- 
ant 30 bales of silk, 10 to be de- 
livered between July 20, and 
25th; 10, on August 15th; and 10 
between September Ist and 10th. 
Defendant agreed to make pay- 
ment 60 days after the delivery 
of each installment. The first 
delivery was not made and on 
July 27th, by agreement of the 
parties, time for performance 
was extended to August Ist. De- 
livery not being made on that 
date, defendant cancelled the 
contract. The silk did not ar- 
rive by August 15th, but it did 
arrive in time for delivery of the 
third installment The _ seller 
tendered delivery of all three in- 


stallments and the buyer re- 
fused them all. Thereupon the 
seller instituted suit. The court 
denied recovery for the first two 
installments but directed a r- 
dict in plaintiff’s favor for the 
third. 

To the buyer’s plea that the 
Court was foisting upon it a con- 
tract it had never made, the 
Court replied by saying 

“The general rule in this 
subject was thus laid down by 

this Court in Blackburn v. 


Reilly, 18 Vr 290; ‘In contracts 
for the sale of goods to be ex- 
ecuted by a series of deliver- 
ies and payments, defaults of 
either party, with reference 
to one or more of the stipulat- 
ed acts, will not ordinarily dis- 
charge the other party from 
his obligation unless the con- 
duct of the party in default be 
such as to evince an intention 
to abandon the contract or a 
design no longer to be bound 
by its terms.’ ” 
Then, it continued: 
“Nor do we find anything in 
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BREACH OF CONTRACT tiff purposed to abandon 
contract, or no longer be | 
by its terms, and held that 
the absence of such 
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the misconduct and misbehavior 
of a juror. The rule was dis- 
charged. 

On appeal the plaintiff con- 
tended that the trial court had 
abused its discretion in dis- 
charging the rule. 

It appeared that the jury was 
drawn in a room not in the 
presence of the court. An omni- 
bus question was asked the en- 
tire jury as to whether any of 
them knew the plaintiff or de- 
defendant. No one answered. 
One of the jurors knew a defen- 
dant and failed to make the fact 
known. However, it was shown 
that plaintiff also knew the 
same juror and knew that she 
knew a defendant. 

The court held that the man- 
ner of drawing the jury as out- 
lined was contrary to sttaute but 
both parties had consented to 
and participated in it and can- 
not be heard to complain. Fur- 
ther, the question as propound- 
ed was contrary to statute and 
improper. There was therefore 
no abuse of discretion on the 


barn and sometimes in the yard. 
When re-enameling or re-lacq- 
uering, which was done with a 

spray, the workingmen wore 
masks. The process produc- 
noises, fumes, gas and odors 
permeated complainants’ 
premises, and was carred on on 
week days and sometimes on 
Sundays and sometimes in the 
night time under an arc light 
which they had installed. As 
time went on the defendants be- 
gan operations on a still larger 
scale with the result that com- 
plainants were injured to &. 
greater extent in their health, 
safety and rest. The zoning or- 
dinance prohibited such busi- 
ness on the premises. This bill 
was filed to enjoin the defend- 
ants. 

The Vice Chancellor dismissed 
the bili on the ground that 
equity will not enforce ordinanc- 
es of a municipal corporation by 
injunction. 

On appeal the court held that 
while it is true that equity will 
not enforce the penal laws of the 
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state or the ordinances of a With reference to the conten- 
municipal corporation by in- part of the trial court 
junction, it will act when the of- tion that the verdict was against 
fence sought to be enjoined is a the weight of the evidence the 
nuisance. Here it was a nuis- court held that the trial court 
ance. The filling of the air had not abused its discretion in 
around a dwelling with noxious discharging the rule. The fact 
or offensive vapors or odors, that the upper court might hav 
th accompanying noises ’ acted differently upon the evi- 
such a degree as renders persons dence jis not the criterion. The 
rdinary sensitiveness case was one for the jury and 
the hi d the jury determined the issue 
sick Sa aw= 
ful in y ral» ———— ‘és 
ed by injunction. TRIAL — Where no Harm is 
A nuisance origina eht Shown in Proceeding with Trial 
Dut becoming creasingiy more Without Transcript of Plead- 
aggravating does not estop per- ings there is no Ground for 
sons affected thereby, through leversal. 
laches, from maintaining a bill —Granting or Denying Applica- 


Reversed tion for Continuance is Within 
Discretion of Trial Court. 
—Error in Refusing Non-Suit 


May be Cured by Subsequent 


EVIDENCE — That Upper Court 
Might Reach Different Verdict 
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the de d nd co 
there was no ground for revers: 
] } It was next tended tha 
trial court had pony don 
application for contin 
made on the ground of the ill- 
| ness and in abilit ty of the defend- 
ant to be present or testify. The 
court held that a motion for a 
continuance is addressed to the 


NEWARK, N. J. sound discretion of the trial 
judge, be exercised with a 
view the manifest rights of| 


to 


to 





GENERAL COUNCIL OF STATE BAR TO MEET 


The General Council of the 
New Jersey State Bar Associa- 


tion will hold a meeting on Oc- 

tober Ist at the Stacy Trent 
Hotel in Trenton at 10:30 o’clock 
A luncheon will be served at 10 
o’clock the price. of which will 
be $1. 

Among the important matters 
to be taken up by the Council 
are: 

1. Election of delegates of the 
House of Delegates of the Amer- 
ican Bar Association. The Com- 
mittee on Nominations proposes 
the following: 

William T. Boyle, Camden 

Robert Carey, Jersey City 

Allen B. Endicott, Jr., At- 
lantic City 

L. Stanley Ford, Hackensack. 

2. The election of two mem- 
bers of this year’s Committee on 
Nominations. 

3. A consideration of the fol- 
lowing suggested topics as a part 


of the program for the coming 
year: 

a. Study and recommenda- 
tions for improvement of 
criminal procedure in New 
Jersey. 

b. Coordination of activi- 
ties of the State, Count and 
Local Bar Associations 

c. An economic survey of 
the ega proi on ! New 
Jersey 

a Legal In ile cover- 

The new rules for civil pro- 
cedure in the United States 
District Courts 

the Chandler amendments 
to the Bankruptcy Act. 

Federal quasi - judicial 


boards and their operation. 
e. Considerationasto 


whether Legal Institutes held 
the parties and the prevention 
of injustice and _ oppression 


the circumstances of 
An appellate court will 


under all 
the case. 


not interfere with the exercise 
of this discretion unless the ac- 
tion of the trial court is plainly 
erroneous and is a clear abuse 
of its discretion. 

The defendant next contended 
that the trial court had erred in 
denying defendants motion for 
a non-suit and a direction ol 
verdict. The court held tha 
rror in refusing a non 
cured if sustaining p1 

te There yund 
) idence d 
ing tneretron ( 
‘uy rdict 
erd e | ( 


in the northern part of the 
State should be jointly spons- 
ored by the Federal Bar As- 
sociation and the New Jersey 
State Bar Association, or by us 
alone. 

f. Can the State Bar Assoc- 
iation assume, en masse, the 
County Bar Associations under 
some special arrangement of 
dues? 

g. Consideration of ad- 
vanced legal education for our 
members apart from _Insti- 
tutes. 

h. Development of special 
courses in ethics, government, 
and politics in our law schools. 

i. Consiceration of the rec- 
ommendations of the Section 
of Judicial Administration of 
the American Bar Association. 

j. Provisions for supporting 
recommendations of the Judi- 
cial Council. 

k. Consideration of chang 
es in the New Jersey Divorce 
Laws. 

1. Numerical limitation 
admission to the Bar. 

4. Ways and means. 

5. Such other business as! 
may properly come before the! 
meeting. 


0: 


Personals 

John J. Deeney has announc- 

ed the removal of his law offices 

to 405 Cedar Lane, Teaneck, 

where he will continue in the 
general practice of law. 


Harold Heller of Kearny has 
been appointed a Special Master 
in Coaneesy. 


[Building ad 
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OPPORTUNITY FOR YOUNGER LAWYERS 


The program of the Junior Bar Confe1 


Bar Association 
Ronald J. Foulis of 


for the younger lawye: 


states. The most 


Public Information 
tivity an attempt will be made 


* bah ee « * 4 
pubic aS possibit 


system of administering 
function of the lawyer ir 
tive on these subjects on the part of t 
essential these days 
tor will be appointe 
be requested to make caret 
and types of groups 
such addresses but 
furtherance of this 


of those members 


unteered for the work 
prominent laymen will be 
auspices of the Conference 


Every think 
ity. There is a 


of us as to whether 
about it. Our admi 
police and poiitician 


cratic institutions 


? Who controls its oper 


of vital concern 
seems hopel 
is only as hop 
it to be. 

Besides per! 


indirectly will be aid 
matter of improved rr 
is bound to engende! 


of this campafen 





JOSEPH HARRISON, Editor 


kDW 





AARON SKINDER, President 


An Act of Congress of March 3, 1879 





requested to make 








is still the mightiest 


ition and how 
s all. If the task o 


carefully delivers his mes 
his audience, be it 
Association, a local 
used his time to good advant 
effort of the Junior Bar Cor 
opportunity. Not only will th 
ing engagements and for his 
erial for the speeches will be 

The work in New Jersey 
With a member of the Conference's Exec 
of Hackensack, a former state 4 
Newark, the present chairman, both experienced in 
Public Information program should make y 
this state. Already there have been addresses ma 
year in different parts of the state under the Juni 
ence auspices. Engagements for this year have 
several months in advance. 
Bar Association has its own plan of activities, 
flict with the Conference program and the cooperative spirit 
in the past will doubtlessly be continued this year 

A golden opportunity is presented to the young 
New Jersey, that is to those who have some foresigh 
and at least a minimum of civic and professional interest 
are a great number of such lawyers. 
with organizing them to make the necessary contacts 








While the Junior S 


It remains for those charged 


Lectures On New Federai 
Rules Announced 


An Institute devoted to the 


new rules of civil procedure for 


the Federal Courts will be con- 
ducted in Washington on Octo- 
ber 6, 7 and 8 by the American 
Bar Association through its Le- 
gal Education Section in coop- 
eration with local associations. 

Some members of the United 
States Supreme Court Advisory 
Committee which crafted the 
rules and several Federal judges 
will address the institute and 
will discuss the new rules 

Speakers will include Dean 
Charles E. Clark of the Yale 
Law School, Reporter for the Ad- 
visory Committee; Mr. Edgar 
Bronson Tolman of Chicago; Mr 
Robert G. Dodge of Boston and 
Judge George Donworth of Seat- 
tle, members of the Committee; 
Judge John J. Parker, of the Cir- 
cuit Court of Apptals for the 
Fourth Circuit; Judge Calvin 
Chesnut, of the United States 
District Court in Baltimore; 
Judge Oscar R. Luhring, of the 
United States District Court for 
the District of Columbia, and 
Professor William W. Dawson, of 
the Western Reserve University 
Law School. Former Attorney 
General William D. Mitchell, of 
New York, will lecture if his en- 
gagements permit, and several 
other prdminent speakers will 
form part of the panel 

The purpose of this Institute 
is to give the lawyers of the Dis- 
trict of Columbia and the sur- 


rounding territory an opportun- 
tv to hear a discus ) the 
¥ provisio1 b 1utho al 
ecturers. The sessi ( I 
stitute will be held for two ho 


in the morning and two h i 
the afternoon. Questions will be 
permitted and an evenin 

ar has bee arranged 


will deal with rules of particul 


interest to patent lawyers 
A registration fee of $5.00 
be charged for this series of lec- 
t 


tures, the same registr: 
which was charged at the 
ute sponsored by the American 


Bar Association in Cleveland 
which was attended by almost 
500 lawvers. The registration fee 








JUNIOR SECTION TO MEET 
Th ers I s 
and e chairman of the 
Juni ion of the New Jer- 
sey Bar Association will 
hold a special meeting at the 


Stacy Trent Hotel in Trenton on 
Saturday October Ist at 2 P. M 

As this is the first meeting 
Since the convention in Atlantic 
City in June, a large attendance 
is expected. 

PERSONAL 

Robert C. Hendrickson and 
John B. Wick have announced 
the formation of a law partner- 
ship to be known as Hendrickson 
& Wick. Their offices will be 
located at 12-14 Cooper Street, 
Woodbury, where they will con- 
tinue in the general practice of 
law 

John M. Kerner of Elizabeth 
has been named a Supreme 
Court Commissioner 





DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 





BANKRUPTCY — Right of Ac- 
tion to Recover a Debt Due 
Bankrupt Is In Trustee. 

EVIDENCE — Court’s Consider- 
ation of Matters Not In Evi- 
dence Is Reversible Error. 

New Jersey Supreme Court. 

Louis Dubins, Pltff-Appellee v. 
Elizabeth Trust Company, 
Deft-Applt. 

September 14, 1938. 

On Appeal from the District 
Court of the Fifth Judicial 
District of the County of Un- 
ion. 

For defendant - appellant: 
Charles A. Otto, Jr., (Louis C 
Lehman, of counsel) 

For plaintiff-appellee: Nathan 
Reibel. 

Per Curiam: 

The plaintiff had been largely 
indebted to the defendant trust 
company upon several premis- 
sory notes, and it was then 
agreed between the parties, in 
an endeavor to _ strengthen 
plaintiff’s account, that the de- 
defendant trust company loan 
plaintiff $500 on an additional 
note, the proceeds thereof to re- 
main on deposit to plaintiff’s 
credit, not to be drawn upon by 
him, and this was done. Mean- 
while, apparently from time to 
time, plaintiff's debts were large- 
ly, if not entirely liquidated, when 
in May, 1932, plaintiff wasadjudg- 
ed a bankrupt, and the last note 
was charged to plaintiff's ac- 
count and cancelled, and years 
afterward this suit was brought 
by the plaintiff claiming that 
illegal interest in the amount 
of $185 was extracted from him 
The trial court, sitting without 
a jury, rendered judgment for 
the plaintiff for $185 plus inter- 
est 

On appeal the defendant con- 
tended that the trial court err- 
ed in failing to direct a verdict 
on the ground that plaintiff had 
been adjudged a bankrupt and 
had been discharged. The court 
held that the right of action to 
recover on account of the alleg- 
ed usurious interest passed to 
the trustee in bankruptcy of the 
person paying such _ interest 
There was no evidence that the 
ight of action had vested in the 
plaintiff. The trial court had er- 
roneously considered as evidence 
a letter received by him from the 


attorney two month 






‘lose of the case, which 


it was desired to pre- 


the fact of an as- 





Slgnment f the cause of acti 
ym the trustee to rd par- 
id t to plaintiff. How- 
ever th “oof was never heard 





was defendant apprised of 
counsel’s intention. 
Reversed and new trial grant- 
ed. 





PLEADING AND PRACTICE — 
Amendment Setting Forth a 
New Cause of Action After 
Statute of Limitations has 
Tolled will not be Permitted. 

New Jersey Court of Errors and 
Appeals. 

Stephan Macknowski, by his 
next friend Eva Macknowski, 
Plaintiff-Appellant, vs. ud- 
son and Manhattan Railroad 
Company, Defendant-Respon- 
dent. 

September 16, 1938 

On appeal from a judgment of 
the Supreme Court 

For plaintiff-appellant: Alexan- 
aer Simpson 

For defendant-respondent: Col 
lins & Corbin, Edward A 
Markley 

Per Curiam: 










On December 24, 193) 4 
fant piaintiff sustaineg a 
by being run over by a +. 
defendant at Journal 
stafion in Jersey City. 9,; 
tember 24, 1932 suit was ine 
ed. The complaint alleges 
“the defendant nevgligens. 
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plaintiff a train of 
cars so injured the p] 
it was necessary to amp» 
his right leg.” There was », 
legation of any relations , 
tween the parties to the 
or as to how plaintiff 
position of danger 
On January 25, 1934 
filed an amended 
adding two counts. Th 
counts alleged that the 
was 2 passenger 
fendant and on p 
the station mentioned. y 























































































































employee of defendant a: sags by: 
ed piaintiff az ed } w | 
: - pa ral Tax §& 


jump or fall upen Y 
defendant, and that the 
was sufficiently 

stopped, but that 
servants and agent 


s attention 
kh must t 


court deni 


ercise due care = 
of the train and the t Pin 
propelled against and boned 
plaintiff causing + — 
complained of. oe 

A motion to strike the z i en 





counts was denied 
resulted in the dir 
verdict for the fendant 
October, 1934 

On appeal by t! 
defendant conte: 
trial court erred 
motion to. strik 
counts because t] 
and different 
after the statute 
had tolled. The 
the practice act 
amendments nece 
purpose of deté 
existing action th 
in controversy bet 
ties, but where 
amendment will i: 
tirely new and di 
of action it will n 
the action stood 
amendment it vw 
gence in the ops 
train as to one n 
and so far as ap} 
fully on defendant 
amendment creat 
entirely different 
bility and should 


permitted 





Spor 
that R 
has te TI eeve Tre 
legally be of N 
fend such cau 
rected a verdict 





. Affirmed Only 
— - One 
BAR ASSOCIATIO Real 
NOTES ™- 
—— usiness 
Cape May County 


The Fall meet Day 


May County Bar Associa= Away 
be held at the Ocean Cu 
Club on Wednesday. S¢?* From 
28th. 

Your 


Outdoor activities ¥» 
of golf in the aiternu . 
when it becomes too daz Office 
the little white bal. 
door sports will 

Dinner will be : 
followed by the meetne 
Committee is hope! t 
a speaker of pr 
members of the judi 
pected to be among t 
guests. 

























NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 239, 1938 






Page 4a 









































fasation and Regulation 











ed in weekly Digest Prepared for 
yat ce os Commercial News- 
or Syndicate by Prentice Hall, 
hee 
auiceed accrued Property Taxes 
— tax Angle in Handling 
2 seller of real property 


. often obtain an additional 
J income tax deduction by 
’ hat the accrued prop- 
-taxes be added to the pur- 
p price and paid by him. If 
puyer pays the taxes, the 
4 is not entitled to a deduc- 
because he did not make 
payment; and the buyer 
not take the deduction be- 
« in his case, the tax is a 
¢] expenditure—a part of 
purchase price. 

deduction by a Circuit Court 
appeals (6th) in The Walsh- 
wire Co. case (Prentice-Hall 
ral Tax Service, sec. 5,474) 
sattention to a further point 
eh must be kept in mind. 
court denied the buyer a de- 
accrued property 
that he paid. While the 
nt was not made until 
r, the accrual date was 
april (prior to the date of 
shase). In other words, the 
» had already become a lien 
y on the date of pur- 
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for 
ior 





‘ision emphasizes, 
iunsactions involving 
1 estate, the parties 
whether any 
perty taxes will have actually 
med on the date of sale 


termine 


Tax on Insurance 

Premiums 

neraly employer-paid pre- 
insurance policies 

ring employes’ constitute 


vrol] 


taxable wages under the social 
security act, if the employer is 
not a beneficiary under the pol- 
icy. However, if the employee has 
no option to take the amount of 
the premiums in cash instead of 
accepting the insurance the 
premiums paid by the employer 
would not be taxable. 

Employee - paid premiums 
were recently held taxable 
(Prentice - Hall Unemployment 
Insurance Service, sec 36,992-N) 
where upon withdrawal the em- 
ploye had the options of: (1) 
withdrawing the equity in cash 
on the surrender of the policy; 
(2) taking the paid-up insur- 
ance and equity values entitling 
him to the proportionate income 
which the payments already had 
provided; (3) converting the pol- 
icies to an individual basis. 

In view of this ruling retire- 
ment-insurance contracts cov- 
ering the lives of employes 
should be examined to deter- 
mine whether the employer-paid 
premiums do constitute taxable 
wages. 

“Wholesale-Retailing” 
Prohibited 

A retail organization may not 
represent itself to be a “whole- 
saler.” ‘*‘Wholesale-retailing” is 
now marked as unfair competi- 
tion under the federal trade 
commission in the L. & C. May- 
ers Co. case (Prentice-Hall Fed- 
eral Trade & Industry Service, 
sec. 40,435). 

The decision also clarified a 
much disputed point by approv- 
of the following definition 
of a wholesaler: 

“A wholesaler * * * is one who 
sells to the trade for resale and 
seldom, if ever, to the purchas- 
ing public, with the exception 
that sales to industrial concerns, 


ine 
ills 


|Public utilities, banks and simi- 


lar organizations, which pur- 
chase in quantity lots, i.e., sim- 
ultaneous sales of more than 
one of a given item, not for re- 
sale, but for use by such organ- 
ization, are considered as whole- 
sale transactions. It is the char- 
acter of sales to the trade that 
makes and distinguishes a 
wholesaler”. 

Splitting Accounts to Obtain 

Additional Deposit Insurance 

The excess over $5,000 in any 
single bank deposit is not in- 
sured by the Federal Deposit In- 
surance Corporation. The rule, 
however, has been interpreted 
liberally to allow insurance of | 
several accounts of the same de- | 
positor in the same bank, under | 
certain circumstances. 


Thus, the FDIC has indicated | 











that, “where there is actually | 


different ownership, a single de- | 
positor may have several differ- 
ent joint accounts in the same 
bank, and each will be insured 

to the extent of $5,000. * * * 

There probably would be no 
question in regard to a depositor 

who had his own account, a joint 

account with his wife, who has 

her own acount, and a joint ac- 

count with a third person, who 

might be a business associate. 

Each would probably be consid- 

ered an “insured deposit’ without 

investigation.” (Prentice - Hall 

Bank Service, sec 25,030). 

Now, a recent decision of the 
Supreme Court of New Jersey 
(Prentice-Hall Federal Bank 
Service, sec 25,193) further liber- 
alizes this $5,000 limitation. The 
court held that, when the de- 
positor, before insolvency of the 
bank, exchanged her $12,500 cer- 
tificates, each for $5,000 or less, 
and had these issued in the 
names of her three children, 









each constituted a separate “in- failed, the FDIC was liable for 
sured deposit”. After the bank |the entire $12,500. 
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Reeve Travel Bureau, Inc. 
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“LAWYER-MAN: Can Your Office Spare You for Eight Hours?’’ 


Six Day All-Expense Thanksgiving Day 
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of the 


T. E. L, ORIENTE 
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Cruise closed to members of the New Jersey Bar, their families, court attaches and persons in th 
ductions in all brackets over the minimum rate to all persons eligible for « 


” AAVANA 


the allied fields. Substantial re- 
srulse. 


SAILING FROM NEW YORK CITY ON WEDNESDAY, NOVEMBER 23rd 1938 — 4 P. M. 
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Only 


dation. In th 
refund in full 
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to Day 
| a Away 
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every nook a heaven .. 


Deposit of $20.00 secures reservation. Early booking insures a choicer accommo- eee 
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GENERAL NEWS 


HIGHLIGHTS OF THE WEEK 


Czechoslovakia leaders s 
render to the British-French 
plan for dismemberment of their 














































ur 


country ——- The Clean Govern- 
ment slate wins victory in New 
Jersey — Unauthorized truck- 


ing strike in New York may halt 
construction of World’s Fair and 
Sixth avenue subway Tropic- 
al hurricane sweeps Northeast- 
ern coast causing floods, incal 
culable property damages and 
loss of lives——-Major General 
Oscar Westover, chief of Army 
Air Corps is killed in crash at 


Burbank, California ——- Cham- 
berlain continues peace talks 


berg, Germany New Czech 
cabinet is formed with General 
Jan Syrovy as leader——Hitler 
accepts truce proposal of peace- 
ful taking over of Sudeten area 


Gold Imports Show Gain 
Washington, | CCNS) 


ports of gold for the month of 
August aggregated $165,990,271, a 


Im- 


gain of $102,000,000 over July 
and a gain of $60,000,000 over 
August, 1937, according to the 
monthly report of the Depart 
ment of Commerce. Bulk of the 
imports came from the United 


Kingdom, with Japan in second 
place 


Social Security Board 
Approves Appointment 


The Social Security Board an- 
nounced the appointment of Os- 
car M. Powell of San Antonio, 
TeXas, as Executive Director of 
the Social Security Board, suc- 
ceeding Frank Bane, resigned 
Mr. Powell will take office on 
November 1. 

Arthur J. Altmeyer, Chairman 
Social Security Board, issued the 
following statement: 

“The Board has appointed 
as Mr. Bane’s successor Oscar 
M. Powell of San Antonio, 
Texas, who has been director 
of Region X of the Social Se- 
curity Board si the Board 
was first org ed Before 
Mr. Powell's appointment 
regional director was prac- 
ticing attorney with a long 
record of intere 1d partici- 
pation in civic and welfare ac- 
tivities. 


nee 
aniz 
as 


he 


¢ ay 
S al 


“The appo ent of Mr 
Powell is ir rdance with 
the Board's | 


f promot- 


ing from within i raniza- 
tion wherever p ble Mr 
Powell's familiarity with all of 
the activities of the Board will 
be of great advantage al 


rying on his work as executive 

director.” 

Mr. Powell, a native of Louisi 
ana, has resided in San Antoni 
for more than 20 years. He Is 
graduate of the University 
Texas; a member of the Amer 
can Bar Association, and served 
as chairman of the Bexar Cow 
ty Relief Committee admir 
ing local and Federal relief, and 
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with Chancellor Hitler at Godes-| 


as impartial chairman. of * the First Gain In Real Income 


Texas Regional Labor Board. He 


has been active in the promo- 
tion of adult education pro- 
grams, and shortly prior to his 


ional director 
lic health 


in 


appointment as reg 
he worked on 
problems with 
Texas 


groups 


Electricity Sales May 
Show Gain 
Predicts Volume Will Be More 
Than 10 Per Cent Above 
Last Year’s Level 
New York, (CCNS)—Prospects 
for a continuation of the up- 
trend in domestic and commer- 
cial sales of electricity and of a 
recovery in industrial sales to 
1937 levels indicate that total 
electric sales in the current year 


| will be more than 10 per cent 
above iast year’s level, the 
Standard Statistics Company 
announces. 
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Minneapolis, (CCNS) — The 
“real income” of Mr. and Mrs. 
Average Consumer in July, for 


the first time since August, 1937, 
increased rather than decreased 
from the preceding monthly 
period, according to a monthly 
study of what people get and 
spend, made public here today 
by Investors Syndicate. 

Although the “real income” of 
Mr. and Mrs. Consumer during 
July was off 21 cents on the dol- 
lar from a year ago, it was up 
one cent on the dollar compared 
with June, 1938. 

This cent gain between June 
and July, 1938, in “real income” 
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trend, after eight months of 
steady deflation of the Ameri- 


can consumer. This fact, taken 
with other signs of business 
betterment, gives promise ol 


further gains to come, the study 
says. 
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den, on Monday, 

at 10:00 A. M. 
Supreme and Circuit: 
Hon. V. Claude Palmer. 


October 3rd, 


Chancery Motion 


Schedule 


MOTION DAYS 
October, 1938 


FEDERAL BAR ASSN. ANNOUNCES LECTURE 


The Committee on Lectures of 
the Federal | Bar Association of 
New York, New Jersey and Con- 
necticut has invited all members 
of the bar to attend a lecture at 
the Federal Court House, Room 





New Bankruptcy Act and the 
New Rules.” Mr. Duberstein is 
Chairman of the Association’s 
Committee on Bankruptcy Law. 

Admission will be by ticket 
only, which may be obtained by 


an Sut 
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(Continued from page 2 agreed vo ae' 
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the guilty party abandoned the Striking its first separate de- 


fense in which it alle 


contract.'* Delay in perform- ed 
ance, although ordinarily no de- 
fense,'* when sufficiently out- 
rageous, leads to an inference 
that the guilty party no longer 
intends to continue with the 
contract, and obligates him to 
return the consideration receiv- 
ed.'!° Insistence, in limine, on 
an erroneous interpretation of 
the contract by one side dis- 
charges the other from _ per- 
formance.*” 

More recently the Court of 
Errors and Appeals in Dixon v 
Smyth Corp.,*'. delivered an 
opinion which sums inconsistent 
with the Blackburh case. Plain- 
tiff sued his employer for 
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TITLE ENSURANCE 
A Service to the Bar 


New Jersey Realty Tithe Insurance Company en- 
gaged exclusively in the insurance titles to New 
Jersey realty, offers to members of the Bar a prompt 
and comprehensive tithe service and the security of 
its title policy. 


The Company is the tithe insurance 
business formerly conducted by Fidelity Union Title 


and Mortgage Guarant 


continuing 


¥ Company. 


In the examination of titles, 
the facilities of the most complete tithe plant in New 
Jersey, maintained continuously since ” 


the Company is using 


1887. 
employing the knowledge and experience of recog- 
nized title experts. 


and is 


{ complete title service is offered, in co- 
operation with counsel, to institutions 
Prices or 


and individuals loaning 


mortgages and to owners of real estate. 
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Titre Insurance Co. 
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and growth of government con- 
tinues and to set its face against 
“rule in the uncontrolled discre- 
tion of any government official 
or in favor of any organized 
group.” 

The speaker called for a mid- 
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ald. if 
are to serve the citizenr, . 
nation, must be proper 
and to be properly 
the exercise of such py 
be subject to reviey 
courts. Otherwise 
McGuire’s conclusion thg 
have men and not laws” 






ruling factor. He asserted ¢ 
must be a check on thes 
of such power or a fataj % 
the direction of absolutig 
government has bee 
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LXI. No. 4 





gests 


4 STRATIO 
pestrator 
ance Fix 


dle course between administra- Passenger Cars 4 Bu: 
tive absolutism on the one hand Shall ora 
and a do-nothing government on The railroads and the py : pt 
the other. At the same time he Company in the year eng 1g 
charged the Bar with having July 1, 1938, equipped 1344 on 
been too long indifferent to the ditional passenger cars — 
actual practice of governme> conditioning, which bring - N 
that is, to the machinery of gov- 10803 the total number 5 
ernment and the personnel se- cars in operation complaint 
lected for the administration of oe ‘kei 
federal law. r trato 
Duty Neglected | Classified ; 
Until a few years ago, Col. Mc- | 
Guire pointed out, lawyers have BATE: Thirty cents per we 
: 3 ARNEL Pe na / Line. Count six words te ine vurial 
been so busy expressing them PHONE—MI 2-4362 or song defe t 
eslvee ac indivi ale_2 . , our copy t 
sels es as individuals—either for | new JERSEY LAW journge W 
or against extension of federal | ° . Tic 
laws to the regulation and con- | SSS u 
trol of sales of fresh fruits and EMPLOYM 
vegetables, the interstate trans- xew yor: ry 
portation of natural gas, the s- ; 
regulation of hours and rates of += = 
wages in industry, the regulation FO! e 
of contracting with the United W JERSEY LA ! 
tates, the advertising and sale 4%. «: ine co H 
of cosmetics, drugs and foods, to Street ¥ rk 
cite a few examples—that they SET n 
have overlooked, ignored and % NS i r ni 
failed in their duty, which is ex- E N c f 
clusively the duty of the organ- ,, IRNEY,_ GOOD in 
ized Bar, to see that the admin- SON = — te, ~ ed 
istrative machinery is such as to Wit ar es rt 
insure a rule of law, without fear ai ry or Law $3 
Pan = or se “ "a luding b is Pip, 
or iavor Ramsey, N. J. De) 
Remarking that it is foolish to two 
think administrative agencies Law en 1 
should be denied all power and | §7¢%!)) DAW OFF ron a 
that all their functions should | able without. charge | der 
be left to the courts, Col. Mc- LAW DIVISION, esta 5 
Guire observed that there have Brody Agency ish ¢ 
been repeated instances where | 246 BROADWAY mou 
too much power was conferred eae rse 
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